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COMMENT. 24.3 

every principle of right would be violated, to hold him still respon- 
sible for her conduct. If she is emancipated, he should no longer 
be enslaved." 

But others of these courts trace his liability to the common law 
conception of the marriage itself, and especially of the status of the 
wife during coveture. A reference to a few of the cases will show 
why, upon this view, the courts hold that the husband is not liable. In 
the eye of the common law the personal existence of the wife was 
fused into that of the husband. 1 Bl. Comm. 442-444. Hence it 
is said that the husband is liable for the ante-nuptial debts of his 
wife, not because he, through marriage, becomes entitled to her 
personal property, but because that during coveture the legal exist- 
ence of the wife is suspended. Alexander v. Morgan, 31 O. St. 
548; Com. z>. Feeney, 13 Allen 560. And so he is liable at common 
law for his wife's torts, not because her wrong is imputed to him; 
nor because the influence he is supposed to exert over her is insep- 
arable from her wrong doing, but for the sole reason that during 
coveture, the wife is incapable of being sued alone. Capel v. Pow- 
ell, 17 Q. B. (N. S.) 744; Rowing v. Manly, 49 N. Y. 201. From 
this view of the question — and only from this view — we get the 
following well established propositions: 1. That if a married 
woman be divorced, or her husband die, after she had com- 
mitted a tort, action would lie against her alone and would not 
abate. Douge v. Pearce, 13 Ala. 127. 2. That if the husband 
should die pending an action ex-delicto against both, the action 
would survive him and be good as against her. Cozens v. Long, 
3 N. J. Law 764. 3. But should she die pending the suit, it would 
not survive as against him. Roberts v. Lisenbee, 86 N. C. 136, 41 
Am. Rep. 460. 

The legitimate inference to be drawn from these propositions, 
the soundness of which is not questioned, is that she herself was 
personally liable — the husband being joined merely to reach her. 
That this was the case, would seem to be proved by the further 
fact that formerly in England she could have been imprisoned for 
failure to satisfy a judgment obtained against her and the husband 
jointly in an action ex-delicto (on the ground of non-payment of 
debt — a judgment being in the nature of such), and that too, regard- 
less as to whether the husband was thus imprisoned or not. New- 
ton v. Boodle, 4 C. B. 359. If it then be true that the husband's 
being joined was merely for the purpose of obtaining procedure 
against her, one inclines to admit the logic of the view that holds 
him no longer liable for her acts, now that she may possess and 
dispose of property, contract, proceed and be proceeded against 
"as if she were a feme sole." 



ORNAMENTS AS FIXTURES. 

The decisions in England on the subject of fixtures annexed to 
the freehold for the purpose of ornament are very conflicting. An 
early case, Herlakenden's Case, 2 Coke 443, expressly denied the 
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right to remove fixtures put up for the purpose of ornament, while 
Squier v. Mayer, 2 Freem. 249, on the other hand, gave to an execu- 
tor, hangings nailed to the walls, and a furnace fixed to the freehold 
and purchased with the house. In Cave v. Cave, 2 Vern. 508, 
(1705), pictures put up as wainscot were held a part of the realty, 
Lord Keeper saying, "the house ought not to come to the heir 
maimed and disfigured." Just one year after this decision, Beck v. 
Rebow, 1 P. Wms. 94, was decided. This case held that a covenant 
to convey a house and all things affixed to the freehold did not 
include hangings and looking glasses fixed to the walls with nails 
and screws, and which were placed as wainscot, there being no 
wainscot beneath. 

In D'Eyencourt v. Gregory, L. R., 3 Eq. 382 (1866), it was held 
that tapestries and pictures in panels, which were essentially a part 
of the house, attached to the walls by a tenant for life, however 
fastened, were fixtures and could not be removed. To the same 
effect was Norton v. Dashwood, (1896) 2 Ch. 497. 

Leigh v. Taylor, 86 Law Times Reports, 239, brings up this 
question once more. A tenant for life, for the purpose of decorat- 
ing the walls of a mansion-house, fixed small strips of wood by 
means of nails and screws to the walls and nailed canvass to them. 
He then fastened tapestries to the canvass by very small tacks and 
fixed mouldings around the strips of wood by thin nails and screws, 
some of which penetrated the face of the wall. The tapestries 
became an essential feature to the general scheme of decoration. 
The House of Lords, however, held that these tapestries, being 
fixed for the purpose of ornament in the only way in which it was 
possible to use and enjoy them as such, remained part of the per- 
sonal estate, and did not pass to the remainder-man. 

The true criterion of an immovable fixture consists in the united 
application of several tests: 1. Real or constructive annexation to 
the realty. 2. Adaptation to the use or purpose of that part of the 
realty with which it is connected. 3. Intention to make the article 
a permanent accession to the freehold. Ewell on Fixtures, p. 23. 
The tendency of modern authority seems to be to give pre-eminence 
to the question of intention, the other tests deriving their chief 
value as evidence of such intention. 

The House of Lords did not hesitate to follow this tendency. It 
maintained that whether or not a chattel is so annexed to the free- 
hold as to be intended as an improvement to it and to pass with 
it, or is annexed only for the purpose of temporary ornament, is 
to be derived from the facts of each particular case. No rule can 
be laid down which will in itself solve the question. Yet the law 
as to ornamental fixtures does not change. It is the same now 
as it was in former times. The apparent change of law is due to 
the change in the mode of living, the increase of luxury making 
things matter of ornament which were not so in earlier days. 

That the tapestry was never intended to remain a part of the 
house is evident from the nature of the attachment, the extent and 
degree of which was as slight as the nature of the thing would 
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admit. Since the intention was to put up the tapestry for orna- 
mentation, and for the enjoyment of the person while occupying 
the house, it is not under these circumstances a part of the house. 

There are American cases very similar to Leigh v. Taylor, 
although they are not identical, which hold that ornamental fixtures 
constitute a part of the realty. In Columbia Insurance Co. v. 
Kneisley, 9 Ohio Dec. 432, bookcases and a hatrack built into a 
room of a house, and which if removed would also remove a part 
of the base-boards around the floor of the room, were held a part 
of the realty. Mirrors set in the wall of a dwelling house, the 
removal of which would leave the walls unfinished, can not be 
removed. Ward v. Kilpatrick, 85 N. Y. 413, 39 Am. Rep. 674. 



